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STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the
of

Nekoosa Papers,

Pet i t ion

I n c . AIT'IDAVIT OF MAII,ING

for Redeterminat ion of a Def ic iency or Revision
of a Determination or Refund of Corporation
Franchise Tax under Article 9A of the Tax law for
the  Years  1975 & 1976.

State of New York ]
ss .  :

County of A1bany l

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Comnission, that he is over 18 years of age, and that on the
14th day of March, 1984, he served the within notice of Decision by certified
mail upon E. Parker Brown, the representative of the petitioner in the within
proceedinS, bY enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

E. Parker Brown
Hancock & Estabrook
L Mony PIaza
Syracuse, l fY 13202279I

and by depositing same enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the, said addressee is the representative
of the petitioner herein and that the address set forth on said wrapper is the
Iast known address of the representative of the petitioner.

Sworn to before me this
14th day of March, 1984.

r ized to a
pursuant to Tax

er  oa



STATE OF NEW YORK

STATE TAX COMMISSION

In the Hatter of the
o f

Nekoosa Papers,

Pet i t ion

I n c . AFFIDAVIT OF MAII,ING

for Redetermination of a Deficiency or Revision
of a Determination or Refund of Corporation
Franchise Tax under Article 9A of the Tax law for
the  Years  1975 & L976.

State of New York ]
ss . :

County of Albany ]

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
14th day of March, 1984, he served the within notice of Decision by cert i f ied
mail upon Philip Cannella, the representative of the petitioner in the within
proceedinS, bY enclosing a true copy thereof in a securely sealed postpaid
vJrapper addressed as fol lows:

Philip Cannella
Director of Taxes
75 Prospect St.
Stamford, CT 06901

and by depositing same enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custodv of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the representative
of the petitioner herein and that the address set forth on said wrapper is the
last known address of the representative of the petitioner.

Sworn to before me this
14th day of March, 1984.

ster oaths
w sect ion 174



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

March 14, 1984

Nekoosa Papers ,  Inc .
c/o James J. Peissig
100 Wisconsin River Dr.
Port Edwards, WI 54469

Gentlemen:

Please take not ice of the Decision of the State Tax Cornmission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to section(s) 1090 of the Tax Law, a proceeding in court to review an
adverse decision by the State Tax Connission rnay be instituted only under
Article 78 of the Civil Practice Law and Ru1es, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date of this not ice.

Inquiries concerning the conputation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
law Bureau - Litigation Unit
Building /19, State Campus
Albany, New York 12227
Phone 1/ (518) 457-2070

Very truly yours,

STATE TAX CO}TMISSION

cc: Petit ioner's Representative
E. Parker Brown
Hancock & Estabrook
1 l{ony Plaza
Syracuse, NY 132022797
AND
Philip Canne1la
Director of Taxes
75 Prospect  St .
Stamford, CT 06901

Taxing Bureaur s Representative



STATE Otr'NEW YORK

STATE TAX CO}TMISSION

In the Matter of the Petit.ion

of

NEK0oSA PAPERS, INC.

for Redetermination of a Deficiency or for
Refund of Corporation Franchise Tax under
Article 9-A of the Tax Law for the Years 1975
and  1976 .

I. ffirether petitioner was

York State during the years at

to subject it to the imposition

209.L of the Tax law.

DECISION

doing business and/or employing capital in New

issue, thus having a nexus to New York sufficient

of corporation franchise tax under section

Petit ioner, Nekoosa Papers, fnc. ,  c/o James J. Peissig, 100 htisconsia

River Drive, Port Edwards, I{ isconsin, 54459, f i led a petit ion for redetermina-

t ion of a deficiency or for refund of corporation franchise tax under Art icle

9-A of the Tax law for the years 1975 and 1976 (Fi le No. 28818).

A formal hearing was held before Dennis M. Gall iher, Hearing Off icer, at

the offices of the State Tax Commission, Two World Trade Center, New York, New

York on February 8, 1983 at 2:45 P.M., with al l  briefs to be submitted by

August 27, 1983. Petit ioner appeared at the hearing by i ts Director of Taxes,

Phil ip cannella, and on its brief by Hancock, Estabrook, Ryan, shove & Hust,

Esqs. (Joseph H. Murphy and E. Parker Brown, rr, Esqs., of counsel). The Audit

Division appeared at the hearing by Paul B. coburn, Esq. (Anne Id. Murphy, Esq.,

of counsel), and on its brief by John P. Dugan, Esq. (Anna Colel lo, Esq., of

counse l ) .

ISSUES
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II.  l{hether, i f  peti t ioner was subject to corporation franchise tax as

above, the Audit Division properly required recalculation of the receipts

factor of petit ioner's business al location percentage on a ttdestinationrr rather

than an "or ig in"  bas is .

TINDINGS OF FACT

1. 0n January 10, 1980, fol lowing a f ield audit,  the Audit Division

issued to petit ioner, Nekoosa Papers, Inc., a separate Notice of Deficiency for

each of the years 1975 and L976, assert ing addit ional tax due in the respective

amounts of  $36,359.68 for  1975 and $52,086.10 for  1976,  p lus in terest  for  each

yeat .

2. Petit ioner, Nekoosa Papers, Inc., is a corporation organized under the

laws of the State of Wisconsin. During the early 1970' s, petit ioner had ni l ls

located at Nekoosa, Port Edwards and Whiting, Wisconsin; Ashdown, Arkansas; and

Potsdam, New York. I t  had sales off ices located in Atlanta, Georgia; Dallas,

Texas; Bloomington, l l innesota; Burl ingame, Cali fornia; Chicago, I l l inois; and

Stamford, Connecticut. Petit ioner manufactures and sells various paper products,

including business communication papers for copiers and computers, carbonless

business forms, check and uncoated print iag papers.

3. The Potsdam, New York, milI  was purchased by petit ioner in 1957 for

the production of business commuriications paper. The nill was not equipped to

manufacture its own pulp and, consequently, had to purchase this ravJ material

primari ly from outside sources. In the early 1970's this practice became

uneconomic, and petit ioner decided to close the Potsdam faci l i ty.

4. The phase-out of production and operations at the Potsdam mill began

in 1973 and was completed by December 21, 1974. This included shutting down

the rnill's two papermaking rnachines and the discharge of its production employees.
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5.  In  1974 the Potsdam mi l l '5  net  sa les averaged $11254,051.00 per  month

from January through September. The 0ctober, November, and December, 1974, net

sa les f igures dropped to $787 1694,  $882,506,  and $52L1327,  respect ive ly .

6.  Net  sa les in  1975 tota l l lng $66,558.00 in  January and $21769.00 in

l{arch, were the result of the l iquidatioi of exist ing assets. There vJere no

net  sa les in  7976.

7. The inventory at the Potsdam mil l ,  as recorded in petit ioner's general

ledger ,  was as fo l lows:

L2 '31-74 L2-31-75 12-31-76

Finished Paper
In-Process Paper
Spare Parts & Stock
Fe1ts & Idires
Returnable Containers
LIFO Reserve

TOTAT

$ 86 ,576
t2t,845
581 ,828
90,303

882
(140,790)

57 40  .644

$  -0 -
-0 -

L l ,077
90 ,303
-0-
-0-

$ -0-
-0-

lI ,a77
90 ,303
-0-
-0-

s10r*x80 $r0J.380

8. The finished paper recorded in inventory at the close of. 1974 consisted

of poor guali ty i tems which were sold in early 7975. Some of the in-process

paper recorded in inventory at the close of L974 was sold for approximately

$16,000 in early 1975; the remainder was scrapped.

9. The category labeled "spare parts and stock" consisted of spare parts

for mil l  machinery, as well as chemicals, fuel, pal lets, and wrapping paper.

During 1975, disposit ion was made of the $581,828 in inventory in this category

as fol lows: $4901527 was transferred to petit ioner's faci l i t ies in Wisconsin,

$8A,224 was scrapped and $11,077 in fuel oi l  was assigned to renain at the

Potsdam miII for sale with the faci l i ty.

10. Felts and wires were integral parts of the Potsdam mil lrs papermaking

machines, and remained for sale with the faci l i ty. The "returnable containers'f

category consisted of miscellaneous, expendable containers which appear to have
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been scrapped. The LIFO reaerve entry was for bookkeeplng purposes only and

did not represent any actual materlaLs.

11. Durlng the years 1975 and 1976, the non-produclng Potsdam m111 was

pet i t lonerrs onLy facl l i ty in New York State.

12. After the shutdown of the Potsdan n111 Ln L974, petitloner made a

strenuous effort t,o Locate a purchaser for the faclllty. Negotlatlona were

entered into nlth Potsdam Paper Company in June, L976, whlch led to Potsdam

Paper Companyrs purchase of the faclllty ln August, 1977.

13. PetltLoner fiLed New York State Corporatlon Franchlse Tax Reports

(Forns CT-3) for L975 and 1976. The receipts factor of pet i t ionerrs bustness

alLocatlon percentage for both years rilas calculated accordlng to the 'rorlginrl

method, whereby recelpts were all-ocated to New York State on aLl saLes of items

produced at the Potsdam facitlly. Petltloner had conslstently cal.cuLated the

recelpts factor ln thls manner fot 20 years, and this rnethod had been routlnely

accepted by the Audlt Divlslon.

L4. Petitloner asserts it was unaware of a 1968 change ln the Tax Law

regardlng the recelpts factor of the allocation percentage, whereby calcul.atlon

of the receipts factor was changed from orlgln basls to destlnation basis.

15. Upon audlt  of  the years 1975 and 1976, pet l t ionerrs recelpts factor

calculation lras converted by the Audlt DivLslon to the I'destlnatlon" method

(ostensibly due to the above-noted Law change), whereby petitlonerre recelpts

from the sale of property were allocated to New York State when ahlpnente of

such property were made to points wlthln New York State. Petitloner aaaerta

this had the effect of causlng double taxation because petltloner had already

reported recelpts from property shipped fron lts WLsconsin and Arkaneae facllLtles

on returns f i led wlth those states.
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16. Petitioner further asserts the economic effect of the abrupt change

from the origin basis to the destination basis was that petitioner reported the

receipts factor on an origin basis when its sales originat.ing in New York State

(at the Potsdam mil l) were high, and thereafter i t  was forced to switch to a

dest. ination basis when sales originating in New York State had fal len off to

practical ly nothing (because of the Potsdam mil l 's closure). Petit ioner

maintains that the maximization of tax revenue may have played a part in the

Audit Division's change of petit ionerrs method of calculation.

17. FinaIIy, petit ioner asserts that i t  had ceased production and closed

its Potsdam faci l i ty as of the end of 1974, that sales thereafter were to

liquidate existing inventory and were not in the regular course of pet.itionerts

business and that petitioner was not doing business or employing capital in New

York State such as to subject. i t  to the irnposit ion of corporation franchise

tax.

c0NctusloNs 0r tAI./

A. That section 209 of the Tax Law imposes a franchise tax on domestic

and foreign corporations, with certain e:tceptions not applicable here, based on

" . . . the pr iv i lege of  exerc is ing i ts  f ranchise,  or  o f  do ing business,  or  o f

employing capital, or of owning or leasing property in this state in a corporate

or  organized capaci tyr  .  .  . t t .

B. That section 1.6 of Ruling of State Tax Commission With Respect to the

Franchise Tax on Business Corporations, dated March 15, 1962, provided in

pert inent part as fol lows:

rr1.6 (forrnerly Art. 141). Doing Business in New York (Law
Sec .  209 .2 ) .

a. The term "doing businessft is used in a conprehen-
sive sense and includes al l  activit ies which occupy the
time or labor of men for profi t .  Irrespective of the
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nature of i ts activit ies, every corporation organized fox
profit and carrying out aay of the purposes of its organi-
zation is doing business. In deternining whether a corpora-
t ion is doing business, i t  is imnaterial whether i ts
activit ies actually result in a profi t  or a loss.

b. The mere ownership of real property within the
State constitutes doing business in New York, for the
purposes of  Ar t ic le  9-A." .

C. That 20 NYCRR 1.3-2(b)(1) [f i led on August 31, L976, and effective for

all taxable years beginning on or after January 1, 19761 contains language

essential ly identical to that contained in former 20 NYCRR 1.6(a) labove]. In

addit ion, 20 NYCRR 1,.3-2 further provides, in pert inent part at subdivisions

(c)  and (d)  as fo l lows:

tt(c) Foreign gorporation-employing caqital. The ter:n
'empl sive sense. Any
of a large variety of uses, w[ich may overlap other activit ies,
may give r ise to taxable status. In general, the use of
assets in naintaining or aiding the corporate enterprise or
activity in New York State will make the corporation
subject to tax. Ernploying capital includes such activit ies
as :

(1) maintaining stockpiles of raw materials or
inventories; or

(2) owning materials and equipment assembled for
construction.

(d) Foreign co.rporation-owning or leasing property. The
owning or leasing of real or personal property witbin New
York State constitutes an activity which subjects a foreign
corporation to tax. Property owned by or held for the
taxpayer in New York State, whether or not used in the
taxpayerrs business, is suff icient to make the corporation
subject to tax. Property held, stored, or warehoused in
New York State creates taxable status. Property held as a
nominee for the benefit  of others creates taxable status...".

D. That petitioner was clearly subject to franchise tax by New York State

during each of the years at issue. Petitioner owned real property in l{ew York,

namely the Potsdam miIl, during each of the years 1975 and 1976. Petitioner

also maintained inventory and other assets in New York. Some of the inventory
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was sold in 1975 and some was scrapped. Some of the other assets were ult inately

transferred out to another Nekoosa facility, with the remaining assets being

stored at the Potsdam mill for eventual sale with that facility. Petitioner

asserts that a November 3, 1966 0pinion of Counsel (of the Department of

Taxation and Finance), concluding that a dissolved corporation liquidating its

assets is not subject to franchise tax l iabi l i ty, is control l ing in this

matter. We note that such Opinions of Counsel, while meriting some weight, are

not binding on the State Tax Commission Isee 20 NYCRR 900.3(c)]. Furthermore,

petit ioner herein was not a dissolved corporation.

E. That subdivisipn 3 of section 210 of the Tax Law (as amended by [.

L968, Ch. 557), in effect for the years at issue, provided tn relevent part as

fo l lows:

"The portion of the entire net income of a taxpayer to be
allocated within the state shall be determined as follows:

(a) mult iply i ts business income by a business al location
percentage to be determined by

s & &

(2) ascertaining the percentage which the receipts of the
taxpayer, computed on the cash or accrual basis according
to the method of accounting used in the computation of its
entire net income, arising during such period frour

(A) sales of its tangible personal property where shipments
are nade to points within this state,

t k  *  *  i l .

Such section may be referred to as the destination method of conputing receipts.

Prior to i ts amendnent in 1968, subdivis ion 3 of sect ion 210 provided a nore

complicated method of calculat ing the receipts factor of a taxpayer 's business

allocation percentage, generally referred to as the origin nethod of conputing

rece ip ts .
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F. That petit ioner computed the receipts factor of i ts business al location

percentage, both before and after the 1968 change in the law and during each of

the years at issue, on the origin basis, notwithstanding the change in the law

requiring computation under the destination basis. Pet.itioner asserts this

method was used because petitioner v/as unaware of the change in the law, and

further notes that the Commissionts regulaLions reflected the origin method of

conputation (see section 4.15 of Ruling of State Tax Commission lt l i th Respect to

the Franchise Tax on Business Corporations, dated March 15, 1962) as in effect

until such regulations were amended in 1976 to reflect the destination nethod

as the proper means of calculation (see 20 NYCRR 4-4.I).

G. That regulations of the State Tax Comnission do not supercede or hold

the force and effect of Iaw, but rather are intended to offer clarification of

the law. Here, the law itseLf changed the basic method of calculating the

receipts factor and did so seven years before the f irst of the years at issue.

Petitioner's argument that it wa$ unaware of the law change does not merit

sustaining petit ionerts use of the origin rnethod rather than the destination

method of calculation.

H. That petit ionerrs assert ion that the Commission should exercise i ts

discretion under subdivision 8 of section 210 of the Tax Law and adjust the

calculation of i ts business receipts to reflect the methods contained in the

regulations in effect during the years at issue (i ,e. origin basis for 1975;

destination basis for 7976) is not accepted. Although petit ioner's Potsdam

mill was not engaged in product.ion during 1975 or 1976, there were some sales

of its inventory and stock during 19?5. Furthermore, there has been no showing

by petitioner that comput.ation of its receipt.s factor under the destination

basis as required under the law fails to accurately reflect the amount of
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(total) business done by petit ioner in New York. Accordingly, reconputation

based on the destination method, p€r the statute (Tax law $210.3), for both of

the years at issue is sustained.

I. That the petit ion of Nekoosa Papers, Inc. is hereby denied and the

notices of deficiency dated January 10, 1980, together with such interest as is

lawful ly owing, are sustained.

DATED: Albany, New York

MAR 1 lr 1ut4
STATE TAX COMMISSION


